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tion of the question in the Court below. Wingo v. State, 99 Ind., 343 ; Long 
v. Long, Morr. (Iowa), 381. In Costello v. Palmer, supra, a refusal to 
issue a writ of habeas corpus was held to be final. The Kentucky and 
Texas cases hold that such a refusal is not final and conclusive, since the 
prisoner may apply to any or every judge in the State in turn for a writ. 
A strict sense of justice would seem to require that if the writ was re- 
fused by all the judges to whom application could be made, the prisoner 
should be permitted to take an appeal. He should be given every oppor- 
tunity to prove the illegality of his commitment, even though in such case 
it is obvious that such manifest facts as would justify all the judges in 
refusing to issue the writ, would inevitably prevent an Appellate Court 
from reversing the ruling. 



Incest — Elements of Offense — Relation of Parties. — Hamilton v. 
State, (Tex.), 153 S. W., 331. The defendant was married in Texas to 
the mother of the girl with whom incest was charged. He had been pre- 
viously married in Utah and had never been divorced, but had not heard of 
his first wife in eight or ten years and did not know whether she was living 
or dead. Held, that defendant could not be guilty of incest because it did 
not affirmatively appear that the former wife was dead or that the mar- 
riage had been legally terminated. 

Incest is the carnal copulation of man and woman related to each 
other in any of the degrees within which marriage is prohibited by law. 
State v. Herges, 55 Minn., 464. It was not indictable at common law. 
State v. Keesler, 78 N. C, 469; Tuberville v. State, 4 Tex., 128. There 
could be no conviction for incest under the laws of Louisiana in 1878, it 
being denounced but not defined. State v. Smith, 30 La. Ann., 846. But 
there have since been convictions under a statute passed in 1884. State v. 
Guiton, 51 La. Ann., 155. According to the weight of authority assent of 
both parties is not necessary to constitute the crime of incest. David v. 
People, 204 111., 479; State v. Freddy, 117 La., 121 ; Smith v. State, 108 Ala., 
1 ; State v. Nugent, 20 Wash., 522. But a few States hold that assent of 
both parties is necessary. People v. Jenness, 5 Mich., 305; State v. Eding, 
141 Mo., 281; Commonwealth v. Goodhue, 43 M'ass., 193. A common 
knowledge of the relationship has been held necessary to create the crime 
of incest. Baumer v. State, 49 Ind., 544. But the opposite view was held in 
Alabama. Morgan v. State, 11 Ala., 289. It is not necessary to the com- 
mission of the crime that the relationship of the parties be legitimate. 
Baker v. State, 30 Ala., 521 ; People v. Lake, 110 N. Y., 61. This doctrine 
has been requently applied where the daughter was illegitimate. State v. 
Laurence, 95 N. C, 659; Brown v. State, 42 Fla., 184; Clark v. State, 39 
Tex. Cr. R., 179. In Mississippi cohabitation by a man with his step- 
daughter is not incestuous. Chancellor v. State, 47 Miss., 278. The prin- 
cipal case arose under a Texas statute which made such cohabitation in- 
cestuous. It was held in that State that on a trial for incest with a step- 
daughter, it must be shown that the girl's mother and her stepfather were 



626 YALE LAW JOURNAL 

legally husband and wife. McGrew v. State, 13 Tex. App., 34. This was 
followed in a later case where it was held that it must affirmatively appear 
that the first marriage relation had been terminated by death or divorce 
before the defendant could be guilty of incest with the daughter of the 
second wife, Harville v. State, 113 S. W., 283. The facts adjudicated in 
the principal case are very unusual and the only cases directly in point 
arose in Texas, where the decisions were in harmony with the decision in 
the principal case. Since the crime of incest could have been committed 
by the defendant only in the event the female was legally his stepdaughter, 
the conclusion in the principal case is logically irresistible. 



Jury — Right of Trial by Jury — Impairment — Misconduct of Juror. 
— People v. Roselle, (Cal.), 129 P., 477. The defendant's attorney made 
affidavit that he saw a juror asleep during the taking of testimony but did 
not know how long he had been asleep and that before he could inform 
the Court a recess was ordered. Held, that this was not sufficient ground 
for a new trial, the juror's condition not being shown to be such that he 
failed to hear any question or answer. 

A new trial is the proper remedy for the misconduct of the jury. 
Morgan v. Bell, (La.) 4 Mart. (O. S.), 615. But the misconduct of a 
juror must be gross, to afford ground for a new trial. Harrison v. Price, 
22 Ind., 165. It must also have probably injured the complaining party. 
Flatter v. McDermitt, 25 Ind., 326. It has also been held that the mis- 
conduct must be caused by the prevailing party, or some one on his be- 
half. Koehler v. Cleary, 23 Minn., 325. A juror may not talk to the 
plaintiff concerning the case during recess. (Ky.) Ironton Lumber Co. v. 
Wagner, 119 S. W., 197. Nor express an opinion to outsiders on the 
merits of the case. Norcross v. Willard, 82 Vt., 185. A remark by a juror 
after verdict, however, is held not to be ground for a new trial. Goldberg 
v. Berman, 33 R. I., 448. But it was not prejudicial error for one or more 
jurors to play in a card game with others in which the plaintiff and his 
attorney were playing. Feary v. Metropolitan St. Ry. Co., 162 Mo., 75; 
Ayrhart v. Wilhelmy, (Iowa) 112 N. W., 782. The furnishing of intoxi- 
cating liquor, during trial or deliberation on verdict, is ground for a new 
trial. Bernier v. Anderson, 8 Idaho, 675. It has been held that cider, but 
not intoxicating liquors, may be furnished to a jury. Tripp v. Bristol 
County Com'rs., 84 Mass., (12 Allen), 556. And the mere fact that jurors 
had intoxicating liquor in their possession while deliberating was not of 
itself sufficient to make a new trial necessary. Richardson v. Jones, 1 Nev., 
405. Where the use of liquor is moderate, and no injury resulted there- 
from to the losing party, it is not ground for a new trial. Gamble v. State, 
44 Fla., 429; State v. Corcoran, 7 Idaho, 220. But where the juror is so 
intoxicated that his faculties are affected, the verdict should be set aside. 
Underwood v. Old Colony St. Ry. Co., (R. I.) 76 A., 766. The sleeping 
of jurors was held to be misconduct affording ground for a new trial in 
Indiana. Alderman v. Cobb, 94 Ind., 602. But it was held in Arkansas 



